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Ms. Olivares also stated that Mr. Swisher called her at work and did not really identify
himself or what he wanted. He just asked her questions about her address and where she
lived. She told him that her address is the same as it has always been for two years and
that she lived at that address. (Tr., Dec. 21, 2006 at 246, 248.)

Ms. Olivares also testified that when she completed her voter registration card and cast
her ballot in the Novermiber 7, 2006 election, she lived at the address she provided and
within the district. (Tr., Dee. 21, 2006 at 255-58.)

Juan Mojica

55.

56.

57.

58,

Juan Mojica testified that Mr. Swisher first contacted him by telephone regarding an
election dispute. The two met a couple days Tater at Olathe Ford while Mr. Mcjica was
waiting for his truck to be serviced. (Tr., Dec. 21, 2006 at 260-63.)

Mr, Mojica stated that Mr. Swisher told him there was a discrepancy as 10 where he lived
and Y&ted_ Mr. Mojica asked Mr. Swisher why he wanted him to sign the affidavit as to
his address and how he voted. According to Mr. Mojica’s testimony, Mr, Swisher said,
“well, you just go ahead and sign it [the affidavit] and say that you voted for one of these
persons.” (Tr., Dec. 21, 2006 at 263.)

Mr. Mojica explained he told Mg. Swisher at that time that be could not remember for
whona he voted, Mr. Swisher then said to Mr. Mojica “don’t you remember voting for
this person and so and so”, Mr. Mojica told him that really he did not remember, He said
he told Mr, Swisher “I do pot remember ever getting fo a State Representative™ I was
mainly there to vote for Sebelius, Moore, and Morrison Mr. Swisher said, “well, you
cam just sign this.” Mr, Mojica testified he told Mr. Swisher “T will sign it because it says
there to the best of my ability. I will sign it but I cannot tell you who I voted for”. Mr.
Swisher told him, “well, just pick one™. Mr. Mojica said he did not know who fo pick —
"how can I pick somebody if T don’t know?”. Mr. Mojica selected Contestant
Kriegshauser and Mr. Swisher left. (Tr., Dec. 21, 2006 at 243, 260-64.)

Mr. Mojica also testified that Mr. Swisher came back to Olathe Ford and said, “hey, by
the way how long have you lived at your present address?”. Mr. Mojica answered and
that was the last of their conversations. (Tr., Dec. 21, 2006 at 264.)
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Mr. Mojica also testified that the following day Mr. Roy, counsel for Contestee, served
him with a subpoena to appear in court at 2:00 p.o. on December 21, 2006. (Tr., Des.
21,2006 at 270-72.)

Mr. Mojica indicated that he did not really know the candidates for House District 16.
He does ot remember casting a vote in the 16th District House of Representatives race.
His main concern that day was to vote for candidates Sebelius, Moore, and Morrison.
(Tr., Dec. 21, 2006 at 265.)

Mr. Mojica fusther explained that he voted at the church polling location because it was
in-between his old address and his current address and close to his house — within five
blocks, (Tr., Dec. 21, 2006 at 268-70.)

Mr, Mojica testified about his conversation with Contestee’s commnsel, Mr, Miller.
Specifically, he stated that be told Mr. Miller he signed an affidavit but only because the
guy told him to sign it. Mr. Mojica testified that Mr. Swisher said that if he signed it he
would pot have to go to court “and most people are geiting called to court.” Mr. Mojica
further explained that he told Mr, Miller that when signing it he told Mr. Swisher that he
could not te]l him for whom he voted and Mr, Swisher told him to just pick a name. (Ir.,
Dec. 21, 2006 at 271-73.)

Heather Henderson and Alicia Frieswyk

63.

64.

65.

66.

67.

Arguments were presented regarding the correct address for Heather Henderson and
Alicia Frieswyk. Neither individual testified at the hearing. (Tr., Dee. 20, 2006 at 63-8.)
Ms. Henderson provided two addresses on her voter registration, one in District 16, and
another outside the district. (Tr., Dec. 20, 2006 at 163.)

Ms. Henderson signed an affidavit indicating she voted for Contestee Rardin. (See
Plaintiff’s Exhibit 39.) There is no clear evidence that Ms, Henderson Lived outside the
16th district when she vated, (Tr., Dec. 20, 2006 at 153-35.)

A friend of Alicia Frieswyk, Mr. Miller, testified that Ms. Frieswyk was a friend and had
{ived with him and his wife. However, she did not live at their residence on 10238

Barton Street at the time of the election, November 7, 2006, (Tr., Dec. 20, 2006 at 63-8.)

It is unknown who Ms. Frieswyk voted for in the District 16 race and she did not sign an
affidavit indicating how she voted. (Tr., Dec. 20, 2006 at 63-8.)
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Marceline Blickhan

68.

69.

70.

7.

72.

Contestant Kriegshauser allepes that several ertors justify the present election contest. |

A,

C.

The Election Commissioner testified that there was only one ballot cast in District 16
where the signature on the ballot envelope did not match the voter signature on file.
Thus, that ballot was not opened nor counted. The ballot belonged to Marceline
Blickhan. (See Plaintiff's Exhibit 34.) (Tr., Dec. 20, 2006 at 46-7, 179.)

M. Swisher explained that for health reasons Mrs, Blickhan voted by advance ballot.
She and her busband inadvertently signed each other’s ballot. (Tr., Dec. 20, 2006 at 180-
81)

The election office recognized the error and contacted them. Mr. Blickhan went to the
election office and signed his ballot, but for health reasons, Mrs. Blickhan was not able to
correct the signature on her ballot. (Tr., Dee. 20, 2006 at 180-81 )

M. Swisher testified that he contacted Mrs. Blickhan. He asserted that Mrs. Blickhan
wanted to clarify for whom she voted. Accordingly, she completed and signed an
affidavit, which he notarized. (See Plaintiff’s Exhibit 40.) (Txr., Dec. 20, 2006 at 181.)
M. Swisher stated that Mrs. Blickhan indicated to him in person and on the affidavit
where she lived at the time of the election and for whom she voted. She provided an
address in the 16th District and signed an affidavit stating she voted for Contestant
Kriegshauser. (See Plaintiff's Exhibit 40.) (Tr., Dec. 20, 2006 at 181.)

CONTESTANT’S ARGUMENTS

Contestant challenges the election resulis on the basis that the board did
not follow the procedures set forth in K.5.A. 25-2908(e).

Contestant specifically challenges the votes of Juan Mojica, Heather
Henderson, Alicia Frieswyk, and Sara Olivares. He alleges that they voted
in the House District 16 race when they did not live in the disirict at the
time they voted.

Finally, Contestant challenges the Election Commissioner’s refusal to
allow the vote of Marceling Blickhan.
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THE LEGAL STANDARD
For this Court.
K S.A_ 25-1451 establishes the authority of this Court in these proceedings. The statute
reads in relevant part:

25-1451.  Final determination of contest of state representatives
and senators; procedure before legislative body.

(a) When a contest of election is for the office of state senator or
member of the house of representatives, the ONLY gquestion to be
iried by the court, notwithstanding any other provision of law, shall
be the question of what number of legally cast votes each of the
candidates to the contested office received. The judge trymg the
proceedings shall make findings of fact upon the question so tried.
Further evidence upon the points specified in the notice, including
but not limited to the question as to the eligibility of any person to
office, shall be taken and preserved by the judge trying the contest,
but the judee shall make no finding or conclusion thereon.

See gencrally Leeislative Coordinating Council v. Stanley, 264 Kan. 620, 705, 957 P.2d 379
(1998)(stating “{wihile the legislature delegated to the district court a discretionary decision on
costs "in the interests of justice" in an election contest, it reserved unto itself the ultunate
decision in such a contest™).

Advance Ballots.

E.S.A. 25-1122 outlines the requirements that must be met when a voter casts an advance
ballot by mail. Provisions specifically relevant to this case are situations regarding voters
needing assistance, the manner by which the county election officer maintains records, and
instances where voter ID is required. The relevant subsections provide:

25-1122.  Advance voting; application for ballots; time for filing
application; voters needing assistance; permanent advance voting
status; records maintained by county election officer; first-time
voter; identification, when required

(a) Any registered voter may file with the county election officer
where such person is a resident, or where such person is authorized
by law to vote as a former precinct resident, an application for an
advance voting ballot. The signed application shail be transmitted
only to the county election officer by personal delivery, mail,
facsimile or as otherwise provided by law.

i1
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(b) If the registered voter is applying for an advance voting ballot
to be transmitted in person, and such voter is 2 first-time voter,
such, voter shall provide a form of valid identification such as a
current zand valid Kansas driver's license, nondriver's identification
card, ufility bill, bavk statement, paycheck, government check or
other government document confaining the voter's current name
and address as indicated on the registeation book. Such voter shall
not be required to provide identification if such voter has
previously provided current and valid identification in. the couniy
where registered.

(c) If the registered voter is applying for an advance voting ballot
to be transmitted by mail, and such voter is a first-time voter, such
voter shall provide on the application for an advance voting ballot
the voter's current and valid Kansas driver's license nmmber,
nondriver’s identification card number or the last four digits of the
voter's social security number, or shall provide with the application
a copy of the voter's current and valid Kapsas driver's license, .
nondriver’s identification card, wufility bill, bank statement,
paycheck, govemment check or other government document
containing the voter's current name and address as indicated on the
registration book. Such voter shafl not be required to provide
identification if such voter has previously provided current and
valid identification in the county where registered.

(d) If a first-time voter is unable or refuses to provide current and
valid identification, or if the name and address do not match the
voter's name and address on the registration book, the voter may
vote a provisional ballot according to E.5.A. 25-409, and
amendments thereto. The voter shall provide a valid form of
identification as defined in subsection (¢) of this section to the
county election officer in person or provide a copy by mail or
¢lectronic means before the meeting of the county. board of
canvassers. At the meeting of the connty board of canvagsers the
comty election officer shall present copies of identification
received from provisional voters aud the corresponding provisional
hallots. * If the county board of canvassers determines that a voter's
identification is valid and the provisional ballot was properly cast,
the ballot shall be counted.

Kansas Case Law and Rules and Regnlations Adopted by the Kansas Secretary of State.
There ig 2 presumption that the election is valid. When challenging the results of an

election, plaintiffs must plead and prove the irregularitics complained of and that the

irregularities changed the result of the election, Further, “[a] negative finding that a party did not

1z
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carry its requisite butden of proof will not be disturbed on appeal absent proof of an arbitrary
disregard of undisputed evidence or some exirinsic consideration such as bias, passion, or
prejudice.” Thomason v. Stout, 267 Kan. 234, 978 P.2d 918 (1999).

Ordinarily, “an election should not be declared void unless it is shown that the result is
not in accordance with the will of the electorate or that such will cannot be ascertained becanse
of uncertaintics. Public policy requires courts to uphold the validity and declared results of
elections which have been properly and fairly conducted or which do not clearly appear to have
been illegal.” Stated another way, “an election iregularity will not invalidate an election unless
it is shown to have frustrated or fo have tended to prevent the free expression of the electors’
intent, or to have otherwise misled them.” Lambeth v. Levens, 237 Kan. 614, 702 P.2d 320
(1985).

| _ The courts should g0 to exireme lengths to preserve the validity of all elections, and be
slow and reluctant to override the clear intent and purpose of the electorate. An election shonld
not be declared a nullity if on any reasonable basis such a result can be avoided.” ... "An
election capnot be declared void unless such relief is authorized by law since there is no mherent
power in the courts to pass on the validity of elections. An election canniot be declared void

where 2 statute otherwise limits and prescribes the duties of the court on the trial of 2 contest.”
1d.

“A substantial compliance with the law regulating the conduct of elections is sufficient,
and when the election has been held and the will of the electors has been manifested thereby, the
election should be upheld even though there may have been attendant informalities and in some
respects a failure to comply with statutory requirements; mere irregularities should not be
permaitted to frustrate the will of the voters, nor should the carelessness of election officials.”
Lambeth, at 617.

“The statutes governing the conduct of voters or election officials and other election
matters cannot control the remedy. Allegations of specific irregularities or illegalities are to be
considered and determined according to the pertinent statutory provisions, but, once the
determination is made, its effect is controlled by the statute or statutes that authorize what
judicial relief can be granted. In this regard, the categorization of condnct or votes as illegal or
not is the key. The distinction between mandatory and directory provisions is lightly applied, if
at all.”* [Emphasis added,] Cure v. Board of County Comim'rs, 263 Kan. 779, 952 P.2d 920

13
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(1998)(exanﬁﬁng 2 situation where advance votes were called into question on the basis that
they were illegally cast and tnishandled). )

I addition to the statutes and case law conceming this issue, the Kansas Secretary of
State has set forth administeative rules and regulations regarding the proper procedures for
elections. They are instructive and provide further gridance to this Court.

DISCUSSION
With above legal standards and authority in mind, the Court addresses the issnes
presented in this case.
A, Contestant’s Contention that the Board did not follow the provisions of K.S.A.
25-2908(e).

Pursuant fo K.5.A. 25-2908(e), the county election commissioner shall present to the
Board the provisional ballots and the copies of the corresponding identification.
Section (€) specifically reads:

25-2908. Use of registration book and poll book or registration
book at polling place; identification of voters; signature of voter;
ballot numbered and given to voter; name of voter not in book;
challenge of votes; first-time voter.

(€) If a first-time voter is unable or refuses fo provide current and
valid identification at the polling place, or if the name and address
do not match the voter's name and address on the registration book
or poll book, the voter may vote a provisional ballot according to
K.S.A. 25409, and amendments theteto. The voter shall provids a
valid form of identification as defined in subsection (d) of this
section to the county election officet in person or provide a copy
by mail ot electronic means before the meeting of the county board
of canvassers. At the meeting of the county board of canvassers,
the county ¢lection officer shall present copies of identification
received from provisional voters and the corresponding provisional
ballots. If the county board of canvassers determines that a voter's
identification is valid and the provisional ballot was properly cast,
the ballot shall be counted.

The clection commissioner testified at the hearing that he did not present actual copies of
the corresponding identification with the ballots in question. He explaiped that the
identifications were in the building but not in the room where the Board was present and

14
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conducting their méeting. Commissioper Toplikar’s testimony confirmed this. Thus, the Court
finds that K.8.A. 25-2809(e) was not strictly followed

However, as stated, per policy and procedure, the Board would have been prevented from
inspecting the actual ballots if a member had requested to do so. Tn addition, the 1D and ballots
were in the building and in close proximity to the room where the Board was meeting, Finally,
the Election Commissioner testified that his office had verified the validity of the ballots.

The Kansas Supreme Court has made it clear that substantial compliance regarding the
conduct and formality of an election is enough, so long as the will of the voters is preserved.
Informalities or irregularities in the election procedure are acceptable -— carelesspess is not.
Lambeth v. Levens, 237 Xan. 614, 702 P.2d 320 (1985); Cure v. Board of County Comm'rs, 263
Kan. 779, 952 P.2d 920 (1998).

The Supreme Court has declared “violations” of the statutes prescribing protocol can be,
and seem to be in the present case, unwitting omissions. Thus, the better view seems to be that
the verb “shall” in the statutes at issue indicates that the legislature expects the protocol to be
followed and that it was not merely passing time by drafting and enacting the legislation, but that
failure to dot all the i's does not constitute illegal conduct or invalidate an election.” Cure, 263
Kan. at 784, |

Here, the handling and counting of the ballots by the election office was not perfect.
However, that is not to say that the task was camied out illegally or that any one person’s conduct
was illegal. In addition to the facts explained above regarding the logistics and ballot
verification, the Election Commissioner testified that the ballots were recounted using three
different methods, including two hand-counts. He also testified at the hearing that his office
considers and follows the administrative rules set forth by the Secretary of State.

Given the large amounts of ballots the election office had to process for this county, their
atfention, to the results of this particular race is commendable. As stated, in addition to
condneting a recount per the contestant’s request, the election office also conducted a hand-
recount for their own auditing purposes, and to ensure the accuracy of that hand-count, they
conducted another, larger hand-recount. They also scanned the paper ballots several times,

Despite these efforts, the results never changed for the Contestes. The only possible
change was the number of votes for the Contestant. Specifically, his votes increased by one vote

15
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and only when the scarmers were used. The hand-recounts consistently produced the same
results as the original count. _

~ Inan effort to err on the side of caution, the Election Commissioner opted to recognize
the one-voie discrepancy that his office could not account for, and submitted a three-vote margin
to the Board. Even with the smaller margin submitted and approved, Contestee Rardin remained
the winner.

Any argument that the ballots should or should not count because the glection office
failed to follow K.S.A, 25-2908(¢) exactly as written is without merit. In this case, election
officials substantially complied with the law.

Proper Forms of Identification

The Court notes that Contestant attempted to call into question the type of ID provided
with several of the ballots in question and the Board’s decision to approve them. During the
heariﬁg, Clontestant asserted that a utility bill and vehicle registration were not acceptable forms
of ID, This assertion fails, pursuant to K.8,A. 25-1122, those particular documents are
acceptable forms of ID. In addition, the statute states that if the voter has previously provided a
valid ID in the county, he does not need to do so again.

B. - Contestant’s Contention that Juan Mojica, Heather Hendersom, Alicia Frieswyk,
and Sara Olivares did not provide an acceptable name and/or address with their
ballot.

* Kansas law provides that “[a]n illegal vote does not invalidate an election. Anillegal
vote may change the results of an election if it can be shown for whom the vote was cast. Ifit
cannot be determined for whom the vote was cast, the election must stand.” [Emphasis added ]
Cure v. Board of County Comma'rs, 263 Kan. 779, Syl. 14, 952 P.2d 920 (1998).

“All slection law is created either by the constitution or by statute. K.S.A. 25-1135
establishes the procedure for verifying eligibility of absentee voters. K.8.A. 25-1136 provides
that a challenge of the vote of any absentee voter may be made in the same marmer as other votes
are challenged, and that “[iln all such cases, the judges shall endorse on the back of the envelope
the word 'challenged' and the reason for sustaining the challenge.” Lambeth v. Levens, 237 Kan.
614, 702 P.2d 320 (1985).

16
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The law contemplates a challenge at the time the person aftempts to voie, not at some
subsequent time and not when the vote is being counted. No provisions are made for challenging
a voter's right to vote afier the ballot has been cast.” [Emphasis added.] Lambeth v. Levens, 237
Kan, 614, 702 P.2d 320 (1985).

“All of the statutory language implies that any challenge to the qualification of the voter's
tight to vote by absentee ballot must be made before the ballot is opened, not afterwards. ES.A.
25.2008 provides in part that “[ilf any person desiring to vote at any election shall be challenged,
the person shall not receive a ballot wntil the person shall have established the right fo vote. . . R
Lambeth, at 618.

" “The qualifications of the voter cannot be challenged later, because once the ballot is
opened and commingled with the others, there is no way of identifying which one is the
challenged voter's ballot.” Lambeth v, Levens, 237 Kan. 614, 702 P.2d 320 (1985)(explaining
that the district court erroneously concluded that the legality of a vote could be questioned only
at the time it was cast, importantly, i is only the voter's right to vote which must be challenged at
that time the ballot is cast).

It is only after “it has been established that a voter was not qualified to vote, any person
having requisite knowledge may testify for whom such voter cast his ballot or the unqualified
voter fpay be compelled to disclose for whom he voted.” Lambeth v, Levens, 237 Kan, 614,

619, 702 P.2d 320 (1985) citing Campbell v. Ramsey, 150 Kan. 368, 92 P.2d 819 (1939).

' Notably, Contestant did not call any voters, whose vote he challenged, to testify in person
at the hearing, However, Contestee was able to secure and call two of the voters to testify. The
Court also notes that Contestant did not establish that he challenged these voters eligibility, or
their right to vote, af the time the voters cast their ballots as required under the law and explained
by the Kansas Supreme Court in Lambeth v. Levens,

Juan Mojica

Contestant complains M. Mojica’s ballot should not cownt because he did not vote at the
proper location for his address. Mr. Mojica signed an affidavit stating he voted for Contestee
Rardin. However, his testimony at the hearing established that he clearly could not remember
for whom he voted or even if he voted at all in the District 16 race. He signed the affidavit at the
encouragement of Mr, Swisher, apparently in 2n .effort to avoid testifying in court.

17
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His testimony established that he voted at the location he did because it was closest to his
house and in between his 0ld address and his new address. Mr. Mojica testified that the official
at the polling location questioned him about this but let him vote,

The Court accepts Mr. Mojica’s testinony that he is not sure for whom he voted or if he
voted in the 16th District race at all. Thus, his choice is not clear to this Court and his vote
cannot now be determined. In this situation, the results must stand. Cure v. Board of County
Comm’rs, 263 ¥an. 779, 8yl. 1 4, 952 P.2d 920 (1998), The Court finds from the evidence
presented, that Mr. Mojica’s ballot should not change the election results of this case.

Heather Henderson

Ms. Henderson provided two addresses to the election office, one located in District 16,
and another ouwtside of the district. Based on the evidence presented to the Court as to where she
lived when she voted, there is no credible evidence of illegal voting by Ms. Henderson. Thus,
her vote was properly counted and should not change the election results of this case, Lambeth
v. Levens, 237 Kan. 614, 619, 702 P.2d 320 (19385); Cure v. Board of County Comm'rs, 263
Kan. 779, SyL 4 4, 952 P.2d 920 (1998).

Alicia Frieswyk

Contestant contends that Ms. Frieswyk’s vote should not have been counted because she
did not live in the proper area to vote in the District 16 race. A friend of Alicia Frieswyk, Mr.
Miller, testified that she had lived with him and his wife at their residence on 10238 Barton
Street. -However, at the time of the election on November 7, 2006, she did not live at that
address. '

Her ballot was commingled with the other ballots. There is no evidence as to how Ms.
Frieswyk voted in the clection. Nonetheless, Contestant urges this Court to count Ms.
Frieswyk’s vote in accordance with her party affiliation. Contestant asks this Count to assume
that Ms, Frieswyk voted for the District 16, House of Representative Democratic candidate
simply because she is a registered Democrat, and accordingly, find that Contestee Rardin’s vote
total should be reduced by one.

The Court finds Contestant’s argument speculative at best. Moreover, the argument 1s
contrary to Kansas law. “K.S.A. 25-1135 establishes the procedure for verifying eligibility of
absentee voters. K.5.A. 25-1136 establishes that a challenpe of the vote of any abseniee voter
taay be made in the same manner as other votes are challenged, and that "[iln all such cases, the

acaN DATE 2007-.G1.28 168118

18




JAN. 232007 5 07PM NO. 235 P 20

bl A

judges shall endorse on the back of the envelope the word ‘challenged’ and the reason for
sustaining the challenge.” Levens, at 618.

More importanily, the law contemplates a challenge to the persons right to vote in a
particular race must be challenged at the time the person attempts to vote, not at some subsequent
time and not when the vote is being counted. [Emphasis added.] No provisions are made for
challenging a voter's right to vote gfier the ballot has been cast.” Levens, at 618; Cure v. Board
of County Commrs, 263 Kan. 779, Syl. 14, 952 P.2d 920 (1998).

Finally, while evidence was presented that Ms. Frieswyk did not live at the address
provided on her voter registration at the time of the election, no evidence was presented to
suggest she did not live elsewhere within the district at the time of the election. Larnbethv.
Levens, 237 Kan. 614, 619, 702 P.2d 320 (1985); Cure, at 779, For these reasons, the Court
finds that Ms. Frieswyk’s vote shall not be disturbed. Tthe vote stands and does not change the

election results,

Sara Olivares

Ms. Olivares testified at the hearing and Mr. Swisher contacted her by phone, at work in
the days preceding the hearing. Evidence suggested she was reluctant to talk to him. Further,
she reserved in her staternents to him and would only say she normally voted democrat.

At the hearing, Ms, Olivares testified and established that the address she provided on her
Voter Tegistration is her current address. Moreover, it was also her address at the time of the
election. Thus, her ballot is valid and her vote was properly submitted to the Board and counted.
The Court finds that the ballot does not change the final number of votes received by either
candidate and should not affect the election results.

C. Contestant’s Contention that the Election Commissioner improperly refused to
recommend the vote of Marceline Blickhan on the basis that the signature on her
provisional baltet did not match her signature on file.

Marceline Blickhan’s ballot was not opened nor counted because the election office
determined that the signature on the envelope did not match the voter registration signature on
file. In short, this is an example of a situation where a husband and wife sign each other’s ballots
by tnistake.
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For health reasons Mrs. Blickhan was not able to go to the election office to correct her
ballot. Thus, her vote was not included in ihe results. Upon being contacted by Mr. Swisher,
Mrs. Blickhan signed an affidavit stating that she voted for Confestant Kriegshauser.

In Levens, the fact that a voter failed to sign an affidavit as required by law, did not
invalidate the absentee ballot, In any event, the Supreme Court remanded the case because it
was uncertain whether the absentee voter had voted twice in violation of K.8.A. 25-2416, or if
she had cast ber husband's vote according to his wishes. However, the Court concluded that
even if she had illegally voted twice, the illegal vote was invalid only upon proof of how it was
cast.

Here, there is little evidence of that kind of problem. The cause of the error was clearly
known by the Election Commissioner, Bnportantly, it appears that it is possible to ascertain
which two ballots belong to the Blickhans. This conclusion is supported by the fact that the
ballots were separated from the rest of the ballots and the husband was contacted and corrected
his signature. However, since Mrs. Blickhan was unable to go to the election office to correct
her signature, her vote was not counted.

The Supreme Court has made it clear that election procedures should not be so strict that
they frustrate the will of the voters. In addition, when a disabled voter innocently commits a
minor error in voting, she is entitled to have it counted. Failure to follow procedure does not
make a vote illegal. Substantial compliance with the law regulating the conduct of elections is
sufficient. Levens, Supra.

Furthermore, in a case involving signatures on a recall petition, the Kansas Supreme
Court opined that the election official improperly struck the name of a disahlcd individual whose
wife signed the recall petition for him. The Court reasoned that absence of proof that the
disabled voter’s intentions were ignored, the signature should stand, Cline v. Meis, 21 Kan.
App. 2d 622, 636-37,-905 P.2d 1072 (1995).

Here, it appears that the error was properly noted and addressed by the Election
Commissioner, It further appears that the error was rectified as best as possible under the

circumstances and the Election Commissioner simply did not recommend Mrs. Blickhan’s vote
be counted.

The law is clear. A technical violation that is imnocent of fraudulent intent should not
unduly frustraie the will of the voter. A simple scrivener’s emror that the Election Commissioner
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is made aware of, and the voter and Commissioner attempt to rectify, should be counted and be

included in the results. Thus, Contestant Kriegshauser’s total pumber of votes should be

increased by one vote, -
CONCLUSION

The Court conducted this hearing pursuant to K.5.A. 25-1451 ef seq. This Court will
forward to the Kansas State Legislature its findings of fact, as well as the franscript of the
hearing and =il exhibits admitted so that they may conduct further proceedings on the master in
aceordance with Kansas Iaw. _

The Court adopts the facts as reflected in this Order. The facts as they are set forth rely
on the evidence presented including witness” testimony and admitted exhibits. The Court, acting
as fact finder has heard and evaluated the evidence. Accordingly, the Court has given io the
evidence what it considers appropriate weight and credibility. _

The Court finds that there is no evidence that any illegal or fraudulent votes were cast and
counted. There is no evidence of voter tampering. There is also no evidence that the Johnson
County Election Commissioner or members of the Johnson County Election Office acted
illegally. The Court finds that the Johnson County Election Cornmissioner and the Johnson
County Election Board substantially and lawfully complied with the statutory requirements of
K.S.A. 25-1434 et seq. |

" The Court finds that the three-vote margin reached as a result of the recount, and
recommended by the Election Commissioner and approved by the Special Election Board, is the
official vote count attributed to this race. The Board certified the three-vote margin and the
Court agrees, while noting that an argument could be made for 2 four-vote margin.

In addition, as explained, the Court finds that Ms. Blickhan’s vote was disallowed in
good faith but should have been counted. She did her best under the circumstances to cast her
ballot and later signed an affidavit stating she voted for Contestant Kriegshanser. Thus, the
Court finds that Contestant Kriegshanser’s total number of votes should be increased by one.

| In sum, there was a three-vote margin in this race. As explained, the Court finds that
Contestant Kriegshauser’s total number of votes should be increased by one. Contestee

Rardin’s total number of votes remains the same.
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Despite the change in the applicable margin and the number of votes for Contestant
Krnegshauser, Contestee Rardin still received more votes in the November 7, 2006 General
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Election. The Court finds that the correct vote count for the Kansas Hounse of Representatives
race for District 16 is 4,131 votes to 4,129 votes in favor of Contestee Rardin.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Court has made the
ahove findings of fact and ruled upon Contestant’s motion in accordance with this Order.

IT IS 50 ORDERED.

-23-07 // / /%h«/
Date Entered YHEAAONORABLE STEPHEN TATUM
Johnson County District Court Chief Judge

Division 5
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Certificate of Service

T hereby certify that on the 2 '2 day of January 2007, a true and correct copy of the Couri’s
order was addressed to the counsel listed below and placed in the U.S. Mail, postage prepaid, on
the date of filing of this document:

Karl R. Hansen

Eric C. Carter

6103 W. 153rd Street

Overland Park, KS 6623
ATTORNEYS FOR CONTESTANT

Victor W, Miller

T00 SW Jackson Street, Ste, 404
Topeka, KS 66603

ATTORNEY FOR CONTESTEE

Don Jarrett

111 8. Cherry Streat, Ste. 3200
Olathe, KS 66061

ATTORNEY FOR INTERVENOR

K b

Kristie Hudson
Administrative Assistant
Division 5
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